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IN THE IOWA DISTRICT COURT FOR _______________ COUNTY







|

UPON THE PETITION OF


|







|
Case No.  _____________


        ____________, 



|
   Petitioner,


|








|
RESPONDENT’S TRIAL BRIEF  
AND CONCERNING



|
FOR MODIFICATION PROCEEDING






|

 ___________,



|

               Respondent.


|






|

COMES NOW, the Respondent, ___[insert name here]______, and presents to the Court and opposing party, the following Trial Brief for the Modification Proceeding. 
I. Factual Background
1. An Order finalizing the dissolution of marriage was filed on ___[date]___, granting joint physical care to the parties. 
2. Section _____, of the decree sets forth the joint physical placement provisions and states, “___________________[quote section of decree]_____________,” and is subject to the pending modification before this Court.  
3. The Petitioner unilaterally made the decision to relocate more than 30 miles to another city and automatically assume the role as the “custodial parent” ending the joint physical care arrangement.  
II. Evidence & Testimonies
1. The Petitioner unilaterally made the decision to relocate more than 30 miles to another city and automatically assume the role as the “custodial parent” ending the joint physical care arrangement.  
2. Allowing our children to relocate is not in the “best interest of the child” because:

a. Our children currently reside with both parents via a joint physical care arrangement. 
b. Our children are currently enrolled in the _____[name]____ school district and are excelling academically. 
c. Our children currently have extended family residing in close proximity. 
d. Our children have friends where they currently reside.
e. Our children actively participate in sports and other extra circular activities in __[name of city]__.
f. The Respondent has equally contributed to raising our children by, including but not limited too, making sure our children arrive at school on time, making sure our children are picked up from school, making sure our children complete their studies, making sure our children attend all extra circular activities, making sure our children attend all scheduled doctor and dental appointments, etc. 
g. The Respondent has more than adequate housing to care for our children (see photos of residence marked exhibit __). 
h. The Respondent has a structured atmosphere in his residence.
i. The Respondent has been employed with ___[name employer]___ for _[#]_ years. 
3. There is a presumption long held by the Courts that the “best interest of the child” is the controlling factor in child custody cases.  See Thielges, 623 N.W.2d at 235; In re Marriage of Hansen, 733 N.W.2d 683, 695 (Iowa 2007). 
4. A parent must show the ability to administer superior care in order to change the physical placement provisions. See In re Marriage of Grantham, 698 N.W.2d 140, 146 (Iowa 2005); Petition of Anderson, 530 N.W.2d 741, 741-42 (Iowa Ct. App. 1995). Unlike an original custody determination, in a modification proceeding, the question is not which home is better, but whether the parent seeking the change has demonstrated he or she can offer the child superior care. In re Marriage of Rosenfeld, 524 N.W.2d 212, 213 (Iowa Ct. App. 1994). If both parents are found to be equally competent to minister to the children, custody should not be changed. In re Marriage of Whalen, 569 N.W.2d 626, 628 (Iowa Ct. App. 1997). The Petitioner can not meet the burden of showing the ability of providing superior care over the Respondent.  
5. Should the Petitioner decide to relocate, which is within the scope of her right to travel, the children should placed with the Respondent so disturbance to their current daily routine is minimized.  See In re Marriage of Hansen, 733 N.W.2d 583 (Iowa 2007) where the Court states, “In choosing which parent should be awarded physical care of children, the factors of continuity, stability, and approximation are entitled to considerable weight.” 
6. A parent’s right to travel does not trump the “best interest of the child” standard or the rights of the other parent. See  Braun v. Headley, 131 Md. App. 588, 750 A.2d 624, cert. denied, 359 Md. 669, 755 A.2d 1139 (2000), cert. denied, 531 U.S. 1191 (2001). 
7. The Equal Protection Clause of the 14th Amendment of the United States Constitution and the Iowa Constitution Article I, Section 1 & 10 demands equal judicial treatment especially considering both parents are “primary care providers” in the current joint physical care arrangement. 
8. The Respondent would be willing to revert back to the current joint physical care arrangement with our children should the Petitioner ever relocate back into this area. 

III. Legal Authorities and Other References
Braun v. Headley, 131 Md. App. 588, 750 A.2d 624, cert. denied, 359 Md. 669, 755 A.2d 1139 (2000), cert. denied, 531 U.S. 1191 (2001)
Equal Protection Clause of the 14th Amendment of the United States Constitution
In re Marriage of Grantham, 698 N.W.2d 140, 146 (Iowa 2005)
In re Marriage of Hansen, 733 N.W.2d 583 (Iowa 2007)

In re Marriage of Rosenfeld, 524 N.W.2d 212, 213 (Iowa Ct. App. 1994)
In re Marriage of Whalen, 569 N.W.2d 626, 628 (Iowa Ct. App. 1997)
Iowa Constitution Article I, Section 1 & 10
Petition of Anderson, 530 N.W.2d 741, 741-42 (Iowa Ct. App. 1995)
Thielges, 623 N.W.2d at 235
IV. Conclusion
WHEREFORE, should the Petitioner relocate and dissolve the ability to the parties to continue the current joint physical care arrangement, the Respondent prays the Court will enter an order placing the children with the Respondent so disturbance to our children’s current daily routine is minimized, which is in best interest of the children. 
